








NOlih Carolina law is clear that employers are only liable for t01is of the employees who

are acting within the scope of their employment, and absent that employment relationship, the

doctrine of respondeat superior does not apply. See, e.g., Creel ex reI. Morgan v. N Carolina

Dep't ofHealth & Human Servs., 152 N.C. App. 200, 202, 566 S.E.2d 832, 833 (2002). Thus, in

determining whether the doctrine of respondeat superior applies, the most impoliant questions.

are (1) whether the wrongdoer is an employee or an independent contractor, and (2) if the

wrongdoer is an employee, whether that wrongdoer was acting within the scope of his

employment.

On the first question, NOlih Carolina comis look to the language of the contract between

the two patiies. See, e.g., Robinson v. FVhitley Moving & Storage, Inc., 37 N.C. App. 638, 644,

246 S.E.2d 839, 842 (1978) (contract established the relationship of employer and independent

contractor, and thus, the doctrine of respondeat superior could not apply); Estate ofRedding ex

reI. Redding v. Welborn, 170 N.C. App. 324,331,612 S.E.2d664, 669 (2005) (finding that per

the contract, agents were independent contractors, not employees, and, thus, the company was

not liable on respondeat superior theory).

Here, there can be no question that Mr. Hendrix was an independent contractor of

Respondent, and that no employment relationship existed. The plain language of his

Representative Agreement, which established the relationship between him and Respondent,

indicates that the relationship is one of principal and independent contractor. Il states, "For all

purposes ... the relationship between LPL and the Representative is that of a company and an

independent contractor." See Exhibit C, p. 4. Accordingly, the doctrine of respondeat superior

does not apply, and Respondent cannot be found liable for the actions of its independent

contractor.
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7. Claimant's claims are barred in whole or in part because her own actions were

also a proximate cause of any alleged damages.

8. Respondent LPL reserves all affirmative defenses, including absolute immunity,

and any other defenses, at law or in equity, that may be available now or that may become

available in the future, based on discovery or other factual investigation of this case.

WHEREFORE, Respondent LPL Financial LLC requests that the Panel:

1. Grant judgment in favor of Respondent and against Claimant;

2. Award Respondents all FINRA arbitration fees and costs, legal fees and expert

witness fees; and

3. Grant all fmiher relief that the Panel deems just and proper.

This the 2nd day of June, 2014.
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