
UNITED STATES TAX COURT
WASHINGTON, DC 20217

PA

ESTATE OF MICHAEL J. JACKSON, )
DECEASED, JOHN G. BRANCA, CO- )
EXECUTOR AND JOHN MCCLAIN, CO- )
EXECUTOR, )

)
Petitioner(s), )

)
v. ) Docket No. 17152-13.

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent )

)

ORDER

This case was tried at a special session beginning on February 6, 2017. On
March 8 the Estate filed a motion to seal parts of two exhibits that it introduced.
The motion concerns four discrete portions of the expert-witness report and
rebuttal report of Mark Roesler:

the historical earnings of several dead celebrities whom Roesler
represents;

the commission charged by Roesler's firm, CMG;

details on the terms of deals that Jackson made with third
parties and Roesler's process of disaggregating the right of publicity
portion of the income from those deals; and

details of film deals that Roesler's firm has worked on.

The Commissioner objects to sealing all these, and correctly notes that the
Court has a strong preference for open proceedings and open records. This is not
just a background principle of law -- it's in the Code. Section 7461(a) sets a
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general presumption that all evidence that we receive should be open to the public.
But there is an exception in section 7461(b)(1) for "trade secrets or other
confidential information."

We can set aside the precedents arising from questions of national security,
law enforcement, physical safety of litigants, or personal information that might
cause public scandal. What this motion requires us to focus on is information that
might cause economic harm to Roesler or the Estate. We summarized some of the
types of information whose disclosure can cause economic harm in Willie Nelson
Music Co. v. Commissioner, 85 T.C. 914, 921-22 (1985):

patents;

trade secrets; and

confidential business information such as pricing information,
customer lists, sales volume, and costs of production.

Asserting annoyance isn't enough -- there must be some demonstration of
harm that disclosure will cause. Id. at 925. Our focus on harm means that the
presumption of public access trumps any private interest in nondisclosure when
otherwise confidential business information is stale. When information becomes
stale is a factbound determination. See, e.g., United States v. IBM Corp., 67 F.R.D.
40, 48-49 (S.D.N.Y. 1975) (5-year old information stale); Murphy v.
Commissioner, 60 T.C.M. 73, 76 (1990) (6-year old information stale).

With this background in place we can analyze the information here.

Dead Celebrities' Earnings

These portions of Roesler's expert-witness report (Exhibit 655-P at 27-36
and 80) consist of a narrative of the earnings for dead celebrities represented by
Roesler's firm and aggregate income over time all the way through 2016.
Roesler's affidavit states that these portions "reveal private and confidential
financial information of third parties, as well as protected trade secret information
regarding the financial terms of deals entered into by CMG."

The Commissioner points out that for at least two of these celebrities --
Marilyn Monroe and Princess Diana -- the information is many years old, and
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earned for a right of publicity that courts ultimately held did not even exist. At
least some of the income earned for the remaining celebrities is more up to date,
but the aggregation of individual deals into a single income number means that
there is no "trade secret" information that the Court can discern. The absence of
any information about living heirs means that the ultimate recipients of this income
is also masked. All in all, we agree with the Commissioner that the Estate has not
shown any specific and clearly defined serious injury or competitive damage that
will result from making this portion of Roesler's report public.

CMG's Commission

Roesler's report also reveals the commission he charges (or attempts to
charge) for his representation of estates to help them exploit their right of publicity.
This is very much an ongoing feature ofhis business strategy. The Commissioner
makes the reasonable point that these charges might be important in estimating a
value of Jackson's image and likeness to the Estate. It seems unlikely, however,
that the Court would use only a single source to estimate such costs; whereas their
revelation to a wider public could definitely place Roesler at a competitive
disadvantage to his peers in this industry.

The Estate wins on this one -- and the Court noticed as well that Roesler's
commissions show up on pages 28 and 29. Although the Court is not granting the
Estate's request to seal these pages in their entirety, we will allow a redaction of
this information.

Historical Revenue Explanations

Roesler's report also describes the terms of several deals that Jackson or an
entity that he controlled had with third parties and how Roesler teased out from
these deals the portion that can be ascribed to Jackson's right of publicity. The
Estate argues that these reveal confidential terms with third parties and Roesler's
own business strategy and trade secrets. The Court agrees with the Commissioner
that the terms of deals that Jackson himself entered between 7 and 37 years ago are
quite stale -- the Estate has not shown how their revelation would affect any
similar and more recent deal. This information and analysis is, moreover, likely to
be quite relevant in the Court's analysis for what it might show about the effects on
the Estate of the public-relations troubles Jackson had during the last 15 years of
his life.
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Roesler asserts in his affidavit that this information reveals private
information of third parties and of similar CMG deals. There is some incidental
mention by Roesler of such deals with unspecified third parties at unspecified
times. He describes these in general terms and there is little harm the Court can
see in not redacting them.

CMG Film Deals

Roesler also asserts that a summary of CMG film deals described in his
expert-witness rebuttal report (Exhibit 656-P) reveals confidential third-party
information and CMG trade secrets. Roesler himself made sure to somewhat mask
this information by withholding identifying information in his summaries of
individual projects, and by expressing deal structures as ranges when he discussed
CMG's overall work. As the Commissioner also points out, much of this
information is also old by now. The harm that Roesler avers he fears does not
amount to good cause.

It is therefore

ORDERED that petitioner's motion to seal documents, filed March 8, 2017,
is denied as to pages 27-36 and 80 of Exhibit 655-P. It is also

ORDERED that petitioner's motion to seal documents, filed March 8, 2017,
is granted as to the passage on page 53 of Exhibit 655-P, and the Court sua sponte
orders a similar redaction on pages 28 and 29 of Exhibit 655-P, for the passages
stating Roesler's commissions. It is also

ORDERED that petitioner's motion to seal documents, filed March 8, 2017,
is denied as to pages 64-73 of Exhibit 655-P. It is also

ORDERED that petitioner's motion to seal documents, filed March 8, 2017,
is denied as to pages 33-35 of Exhibit 656-P. It is also

ORDERED that petitioner submit to the chambers of the undersigned a copy
of Roesler's expert-witness report with the redactions granted by this Order on or
before May 13, 2017. It is also
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ORDERED that Exhibit 655-P be sealed and removed from the Court's
public record.

(Signed) Mark V. Holmes
Judge

Dated: Washington, D.C.
April 17, 2017
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